I want to use these pages to step back from the seeming precipice by placing the contemporary anxieties and controversies surrounding provocative outsiders invading the campus gates (whether as speakers or demonstrators) within the broader context of history and First Amendment doctrine. I'll consider in turn: parallel events nearly fifty years ago that led universities to explicate their unique role and foundational principles; the emerging challenge of preserving safety and freedom of expression on college campuses; and what First Amendment doctrine permits colleges to do in response to perceived threats to physical safety.
II. BEYOND HYPERBOLE
Most college students in the U.S. attend public colleges run by the government-the First Amendment is mandatory on those campuses. 10 In addition, a majority -probably the vast majority --of private, nonprofit colleges have voluntarily undertaken to respect freedom of expression, beyond what we usually capture in the term "academic freedom." 11 We evaluate whether they are living up to that commitment through the lens of First Amendment doctrine.
A few foundational principles governing freedom of expression (presumably well-known to most readers of this journal) bear directly on any discussion of how colleges should handle disputes over controversial speech. First, the First Amendment protects the thought we hate; it is designed to shelter the dissident, no matter how offensive or foolish. 12 Second, the censorship forbidden by the Speech Clause includes both prior restraint and punishment of protected speech after the fact. 13 Third, the best response to noxious speech is more and DEP'T OF EDUC. (Jan. 2016), https://nces.ed.gov/programs/digest/d15/ tables/dt15_105.50.asp. 10 Id.
11
Catherine J. Ross, Assaultive Words and Constitutional Norms, 66 J.L. EDUC. 739, 739 (2016) . 12 See, e.g., Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) (freedom of expression protects "opinions that we loathe and believe to be fraught with death"); Cohen v. California, 403 U.S. 15, 26 (1971) (quoting Baumgartner v. United States, 322 U.S. 665, 673-74 (1944)) ("'[o]ne of the prerogatives of American citizenship is the right to criticize public men and measures-and that means not only informed and responsible criticism but the freedom to speak foolishly and without moderation.'"). 13 See New York Times Co. v. United States, 403 U.S. 713, 714 (1971) ("'Any system of prior restraints of expression comes to this Court bearing a heavy presumption against its constitutional validity.") (citation omitted); Freedman v. Maryland, 380 U.S. 51, 60 (1965) (holding that a state censorship system for screening out obscene movies that "fails to provide adequate safeguards against undue inhibition of protected expression" constitutes an invalid previous constraint); Texas v. Johnson, 491 U.S. 397 (1989) (a criminal conviction for expressive conduct protected by the First Amendment violates the Constitution); Cohen
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CAMPUS DISCOURSE AND DEMOCRACY 105 better speech. 14 Fourth, and of enormous significance for the discussion that follows, the principle of the so-called but misnamed heckler's veto. That doctrine states the constitutional principle that the state must protect speakers from hecklers who would veto a speaker and shut the speaker down. 15 Under the First Amendment the authorities must protect the speaker from hecklers and preserve the right to speak by, if necessary, removing the hecklers. 16 Sometimes the heckler only uses words-but so loud the speaker is drowned out, and sometimes hecklers also rely on illegal conduct including violence or threats of violence. 17 But let's move briefly beyond the First Amendment to the unique role of institutions of higher learning in promoting the marketplace of ideas ensconced in First Amendment doctrine. Private universities have produced three seminal reports on the role of free expression in the academy over the last 50 years. 18 Together, they explain why free v. California, 403 U.S. 15 (1971) (state may not criminalize protected expression). 14 See, e.g., Abrams, 250 U.S. at 630 (Holmes, J., dissenting) (explaining that "the ultimate good desired is better reached by free trade in ideas-that the best test of truth is the power of the thought to get itself accepted in the competition of the market."). 15 See Hill v. Colorado, 530 U.S. 703, 715-18 (2000) (holding that while "[t]he right to free speech, of course includes the right to attempt to persuade others to change their views, and may not be curtailed simply because the speaker's message may be offensive to his audience", this right is not absolute and must be balanced against the right of unwilling listeners to be "let alone"). 16 See McIntosh v. Arkansas Republican Party, 766 F.2d 337, 341 (8th Cir. 1985) (holding that the plaintiff had no constitutionally protected right to assert his presence and his agenda during a private luncheon supporting the governor's re-election bid "under the guise of exercising general rights of free speech."). 17 See Terminiello v. Chicago, 337 U.S. 1, 3 (1949) (reversing plaintiff's conviction under a state statute prohibiting "misbehavior which violates the public peace and decorum" after a large crowd gathered outside of the plaintiff's public speech, causing several disturbances); Cox v. Louisiana, 379 U.S. 536, 552 (1965) ("Speech is often provocative and challenging. It may strike at prejudices and preconceptions and have profound unsettling effects as it presses for acceptance of an idea. That is why freedom of speech…is…protected against censorship or punishment…") (citation omitted). See also, McCullen v. Coakley, 134 S. Ct. 2518, 2531-32 (2014) (speech may not be regulated because of its impact on the audience or listerners' negative reactions to the speech, but large crowds can "compromise public safety").
expression matters so much in higher education. They set out some of the principles that should inform any discussion of free expression on college campuses. I focus initially on events at Yale.
In 1974, hecklers prevented a scheduled debate at Yale featuring William Shockley-a Nobel prize-winning physicist who went outside his expertise to promote his view that blacks were genetically inferior to whites. 19 The events surrounding his aborted talk look a lot like recent incidents involving cancellations of talks by Charles Murray and, like the Murray events, they received national attention. Murray's recent campus appearances have elicited ferocious objections because of the views of genetic differences between racial groups expressed in his most famous work, The Bell Curve, published in 1994, even though his lectures today concern other matters, like the implosion of the middle class. 20 In response to the aborted Shockley event, Yale undertook an inquiry into the condition of free expression on campus, resulting in a report authored by C. Vann Woodward, a renowned historian of the American South and thus thoroughly versed in the importance of expressive rights to social and political progress. Woodward emphasized several other important values but insisted that free speech trumps all other priorities, including most centrally the "important" value of "a decent respect for others." 21 The tension between these sets of values is again at issue on campuses today.
The Woodward Report rests on the premise that intellectual freedom and "growth and discovery" require "the right to think the unthinkable, discuss the unmentionable, and challenge the unchallengeable." 22 That belief, the committee wrote, is "embodied in American constitutional doctrine but not widely shared outside the and Stone reports that the best response to bad speech is more and better speech).
19
Yale Protestors Silence Shockley, N.Y. TIMES, Apr. 16, 1974, at 77. 20 See generally Nathan J. Robinson, Why is Charles Murray Odious?, CURRENT AFFAIRS (July 17, 2017), https://www.currentaffairs.org/2017/07/why-is-charles-murray-odious (arguing that while it may not be appropriate to restrict unpopular or suspect speech in principle, the ideas espoused by Charles Murray reasonably give rise to a concern that allowing him a platform legitimates his racist views); Peter Beinart, A Violent Attack on Free Speech at Middlebury, ATLANTIC (Mar. 6, 2017), https://www.theatlantic.com/politics/ archive/2017/03/middlebury-free-speech-violence/518667/(imploring liberals to respect and protect the rights of ideological minorities to express unpopular and even reprehensible ideas to prevent the voice of the progressives from vetoing the voice of the minority); Martin Slagter, Protestors Disrupt Charles Murray Speech in Tense University of Michigan Visit, MLIVE (Oct. 12, 2017), http://www.mlive.com/news/annarbor/index.ssf/2017/10/university_of_michigan_protest_2.html (describing the student response to a scheduled speech by Charles Murray on the University of Michigan campus).
21
Woodward Report, supra note 18, at Chairman's Letter, § 1. 22 Id. at § 1.
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CAMPUS DISCOURSE AND DEMOCRACY 107 academic world." 23 Universities are different from other institutions because their "central purpose" is unfettered intellectual inquiry: the "discovery and dissemination of basic knowledge." To that end, the report posited in words that still resonate today, the university can never let other "important values," including "friendship, solidarity, harmony, civility, or mutual respect," take precedence over the free flow of ideas. 24 The report highlighted the university's commitment to protecting speakers whose views contradict majority opinion. When tough choices need to be made, "[it] may sometimes be necessary in a university for civility and mutual respect to be superseded by the need to guarantee free expression." 25 Joining a university community constitutes an undertaking to live by that principle.
These general principles appear as well in the two other foundational reports-both issued by the University of Chicago, and both written by leading First Amendment scholars: Harry Kalven and Geoffrey Stone. Kalven's report issued in 1967-like today a time of political and cultural cleavage. 26 Anticipating Woodward, Kalven emphasized that the "distinctive mission" of the university, serious intellectual inquiry, requires "the widest diversity of views." 27 The university (like a democracy) the Kalven Report emphasized, thrives on the "full freedom of dissent." 28 Nearly fifty years later, Stone's report underscored: "it is not the proper role of the University to attempt to shield individuals from ideas and opinions they find unwelcome, disagreeable, or even deeply offensive." 29 Rather, individuals on the campus must assess one another's expression and, the Stone Report urged, respond where needed, "not by seeking to suppress speech, but by openly and vigorously contesting the ideas that they oppose." 30 In other words, engaging. This is classic free-speech doctrine, without exception or gloss, applied to the college campus: The best response to bad speech is more and better speech.
And it provides the needed context for understanding a much-discussed letter a dean at Chicago wrote to admitted undergraduates who were about to matriculate in 2016: It 23 Id.
24
Id.
25
26
KALVEN REPORT, supra note 18. 27 Id.
28
29
STONE REPORT, supra note 18. 30 Id.
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CAMPUS DISCOURSE AND DEMOCRACY 108 warned that upon enrolling they should anticipate "challenge" and "even [ ] discomfort." 31 Sadly, not all university leaders agree. Most dramatically, perhaps, in 2016 Morton Schapiro, the President of Northwestern University, defending "safe spaces," dismissed First Amendment concerns as those of "lunatics" and "idiots." 32 Such objections must not be allowed to gain traction. The jurisprudence is clear. First Amendment doctrine has never entertained the prospect that other worthy values, including equality and dignity, could outweigh freedom of expression. 33 In short, as the seminal reports underscore, free expression in college is not just a matter of law or luxury. The academy's central mission is to promote critical thinking in teaching, learning and research: grappling with unsettling views and information, suspending beliefs, challenging long-held truths, and seeking to refine and articulate new, more complex understandings. This requires students (and faculty) to challenge and be challenged. As Harry Kalven advised in 1967, and one cannot say it too often: "a good university, like Socrates, will be upsetting." 34 That does not mean that anything goes on a college campus. The First Amendment distinguishes between expression and conduct, though that line is often murky, and colleges too can and should distinguish between expression and behavior. Conduct that violates constitutionally permissible rules and statutes may always be punished without violating a speaker's rights. Some, perhaps many, campus incidents involve a mix of conduct and expression. 35 In the face of cancelled events and shout downs at campuses around the country, the University of Chicago once again took a leading role. In the spring of 2017 it reiterated its commitment to free expression by focusing on what to do about members of the university community and outsiders who prevent speakers from talking. Chicago's statement about Discipline for Disruptive Conduct warns students that they will be disciplined if they block or suppress "the free-speech rights of others." 37 Protesters are, the document says, "fully within their free-speech rights to counter and object to speech," but while " [d] isruptive conduct may itself be a form of speech" it is not protected speech-like other acts of civil disobedience, it is subject to penalty. 38 Students may be disciplined, outsiders may be barred from campus. 39 As is so often the case, the devil will be in the detailsespecially in making clear what conduct crosses the line to disruption that can be punished. The University of Chicago also indicated this year that all speakers are not equal in demanding a campus podium. The primary speech the university should facilitate, the 2017 statement indicated, is that "determined by the faculty, other scholars and students" at the university subject to "reasonable rules" that will promote an "inclusive climate" that allows the "speech to thrive." 40 These guidelines will have to be fleshed out carefully, but provide a potential model as other colleges and communities consider how to respond to recent events.
III. EMERGING ISSUES: SAFETY VERSUS FREEDOM OF EXPRESSION
For several decades, we have had the luxury of ignoring the prospect of violence at protests -at least on campus. 41 (embodying the final report of the committee asked by the Provost of the University to "review and make recommendations about procedures for student disciplinary matters involving disruptive conduct including interference with freedom of inquiry or debate."). 37 Id. at 2. 38 Id.
39
Id. at 4, 12-13. 40 Id. at 2. 41 Some fifty years ago, there were widespread concerns about violence and unrest on college campuses in a time when the nation faced "divisions as deep as any since the Civil War." The Report of the President's Commission on Campus Unrest (1970) 1. A national commission recommended that students who resort to violence must be identified, removed from campus and prosecuted. Id. At 7. It also condemned as "criminals" the "Police and National Guardsmen who needlessly shoot or assault students" as happened at Kent State and Jackson State. Id. At 2; Kent State Shooting Divided Campus and Country: NPR Talk of the Nation, May 3, 2010 https:www.npr.org/templates/story/storyphp?/StoryId=126480349 (in May, 1970 the Ohio National Guard shot and killed four people and wounded nine others at Kent State during an antiwar protest, and ten days later Mississippi police shot and killed two students, wounding twelve others at Jackson State, a historically black college, when law enforcement officials fired over 200 rounds of bullets into a women's dormitory, in both cases without provocation).
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CAMPUS DISCOURSE AND DEMOCRACY 110 how to handle the delicate balance between freedom of expression and preservation of public safety. If the problem is not unfamiliar in the First Amendment landscape, its appearance at or near college campuses may be. 42 Protest and counter-protest are long expressive traditions. The overarching principle is that any regulations respecting demonstrations must be content neutral and administered without regard to the viewpoint the protesters are expressing. 43 Where the official in charge of permitting lacks discretion to deny a permit based on what the demonstrators want to say, the regulatory scheme is likely to be upheld. However, as the Supreme Court has noted, "even content-neutral time, place, and manner restrictions can be applied in such a manner as to stifle free expression. . . . there is a risk that he will favor or disfavor speech based on its content"-precisely the allegation that has succeeded when those who wish to march on or near a campus, or whose invitations to speak on campus have been rescinded turn to the courts for relief. 44 
42
During the 1960s and '70s violence occurred or was feared on or near campuses during protests, but the incidents involved conflicts with law enforcement agencies, including the national guard, not conflicts between groups of demonstrators. Thomas, 534 U.S. at 323 (stating that circumscribed discretion and effective judicial review are needed). This was the fatal error when the City of Charlottesville revoked the permit it had given to Jason Kessler, an organizer of the Charlottesville demonstration, at "the eleventh hour," and moved his group to a less central and less desirable location a mile away, while leaving in place the permit the City had granted to counter protesters. See Kessler v. City of Charlottesville, No. 3:17CV00056, 2017 U.S. Dist. LEXIS 128330, at *3, *7-9 (W.D. Va. Aug. 11, 2017) (granting a preliminary injunction enjoining revocation of the original permit because the city's "'safety concerns'" were speculative, and the counterprotesters received preferential treatment); Padgett v. Auburn Univ., No. 3:17-CV-231-WKW, 2017 U.S. Dist. LEXIS 74076, at *2-5 (M.D. Ala. Apr. 18, 2017) (granting a preliminary injunction ordering the university to rent a room to plaintiff to be used for a talk by Spencer and others, absent evidence that Spencer "advocates violence" or will produce "imminent lawless action," but ordering the university to "take all necessary and appropriate steps, within their available resources, to provide security" for speakers, attendees, "peaceful protesters" and others As far back as 1934, in the early days of the First Amendment's doctrinal development, the ACLU struggled with how to balance freedom of speech with public safety in considering whether to support the right of Nazis to march in the United States at a time when Nazis were far more than a fringe group internationally. Their rise in Germany had begun with marches, brawls and mob power. The ACLU drew the line at permitting Nazis to demonstrate in the United State while "drilling with arms." 45 In Charlottesville, many of the white nationalists were openly carrying guns -and state law protected their right to do so. 46 This raises the safety stakes significantly. 47 Leaving guns and open carry laws aside for the moment, First Amendment doctrine has grappled with the speech/safety dichotomy at least since the heyday of the civil rights movement. As Justice Goldberg put it in Cox v. Louisiana, free speech and the right of assembly are subject to content-neutral regulations designed to preserve "the existence of an organized society maintaining public order, without which liberty itself would be lost in the excesses of anarchy." 48 Gregory v. City of Chicago, a case the Supreme Court termed "simple" when decided in 1969, overturned the convictions of comedian and social activist Dick Gregory and his companions. 49 Gregory led a protest march directed at Chicago's slow progress in desegregating its public schools in which protesters first gathered at City Hall and then marched five miles to the home of Chicago's Mayor Bill Daley, where they intended to remain until Daley fired the Superintendent of Schools. 50 They were accompanied throughout by a overstatements of violence at end of online article). The Hunton & Williams report includes a recommendation that the State of Virginia amend its laws to allow localities to "protect public safety at large protest events" by restricting certain weapons, to the extent permitted by the Second Amendment. Id. 175. Id. at 111-12.
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CAMPUS DISCOURSE AND DEMOCRACY 112 contingent of police officers and an assistant city attorney. 51 Spectators gathered near the Mayor's home. 52 The crowd of onlookers "kept increasing, and its language and conduct became rougher and tougher." 53 The police feared that they would be unable to contain "the threatening crowd of onlookers," and ordered Gregory and his group to disperse. 54 Yes, you read that right, they ordered the original marchers, not the hecklers, to disperse, and charged the members of Gregory's group with disorderly conduct when they refused to leave. 55 The Supreme Court was having none of it, especially in light of a record showing that the marchers "did all in their power to maintain order. . . . in the face of jeers, insults, and assaults with rocks and eggs." 56 A "peaceful and orderly" march, the Court held, "falls well within the sphere of conduct protected by the First Amendment." 57 Concurring, Justice Black found a fatal flaw in the trial court's failure to instruct the jury to ask whether there was "'an imminent threat of violence,' or whether the police had 'made all reasonable efforts to protect the demonstrators,'" and instead allowed the jury to ignore the surrounding circumstances and the violence committed by those labelled as onlookers. 58 The subsequent line of cases places a heavy burden on public officials who argue that public safety requires them to shut down a demonstration, especially where the ordinance or its application does not appear to be neutral between those who hold different viewpoints. 59 When universities "draw the line" at allowing expression that "has the potential to incite violence and/or is a direct threat to members of our community," as an administrator at American 51 Id. at 111. 52 Id. at 116 (Black, J., concurring). 53 Id.
54
55
Id. at 116-17. 56 Id. at 117. 57 Id. at 112 (Warren, C.J.). 58 Id. at 122 (Black, J., concurring). University put it in her congressional testimony, 60 they should reflect carefully on where the risk of violence originates (the speaker or the unintended even if predicable response generated in listeners) and what they mean by a "direct threat" (words protected by the First Amendment that threaten listeners' sensibilities or concrete, physical threats attributable to the speaker based on the speakers' conduct). The risk must be real, proximate, and attributable to the speaker before a speaker engaged in protected speech may be silenced without violating the speaker's constitutional rights. This brings us back to the problem of how college campuses faced with outside speakers and protesters who are not part of the campus community should balance the sometimes-competing imperatives of free expression and preserving safety for students, faculty, employees and community members.
A threshold question involves whether outsiders have any right to express themselves on a college campus. The cases discussed above all involved public spaces belonging to the government, and not reserved for dedicated purposes excluding free expression-in First Amendment parlance, public fora. A public forum is a space like a public street or park that from "[t]ime out of mind" has been "used for public assembly and debate," where expressive rights are at their zenith. 61 Yet even in a public forum, speakers are subject to government regulation, including reasonable time, place and manner regulations. Those may include content-neutral permitting schemes, mechanisms that impose buffer zones between opposing demonstrations, and the like. 62 A college campus-even a public one-may or may not constitute a public forum, and different parts of the campus may fall into different categories of fora depending on their history and the ways in which the spaces are used. Outside speakers and demonstrators who are not part of the campus community may not have the same presumptive right to express themselves on the campus as those who are enrolled as students. However, if a campus makes its space available to one of the categories of users set out below, it violates the Speech Clause when it discriminates among potential speakers who are similarly- situated based on the content or viewpoint they wish to share. 63 Outside speakers arrive at college campuses by several different mechanisms, which may have constitutional significance. Reviewing recent events, I have categorized the ways in which speakers who are not part of the university community arrive on campus. They may:
(1) be invited by the college administration to give a particular lecture, participate in a conference or debate, or in connection with an award, such as an honorary degree; (2) be invited by a faculty member, perhaps as part of an official program under the auspices of a center or institute, or as a guest speaker in a class; (3) be invited by a recognized student group in accordance with university rules allowing such groups to invite outsiders to speak; (4) be invited by individual students, a route that may or may not be formally recognized by the institution; (5) initiate his or her own use of a space that has been designated as a public forum; (6) take advantage of alumni status to use a university space or be invited by a person with alumni or other university affiliation if the university rules permit; or (7) pay to rent a space that the university offers to the public on a commercial basis. Space, time and attention are limited. Arguably, consistent with the university's educational and research mission, speakers who receive official invitations because they are deemed likely to enhance the quality or range of dialogue on campus, or those invited by members of the campus community who actually want to hear what they have to say, should take priority over those who invite themselves (as Chicago recently stated). The route that brings outside speakers to campus may have constitutional implications that affect their access to the campus podium.
When the university or members of the faculty invite speakers to campus, our initial presumption should be that the invitation is intended to promote the university's educational and/or research goals. To choose which speakers to invite, any person or entity (not just colleges) organizing an event must make content-based inquiries 63 See Widmar v. Vincent, 454 U.S. 263, 277 (1981) (holding that a university that allows student groups to use its facilities may not distinguish among those groups based on content).
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and decisions: Is the speaker an authority worth listening to? Is the speaker's expertise valuable or even relevant to the subject of the forum or debate we want to sponsor? Does the speaker bring value to our audience, and serve the institution's educational and broader goals? If a university is faithful to its mission, it will strive to invite (or at a minimum, not restrict) speakers who represent a range of opinions, if not at every event, at least over the course of the academic year.
On the other hand, even if the First Amendment protects the right to voice worthless ideas we expect to evaporate when challenged in the marketplace, a university has no obligation, and indeed no defensible reason, to make its platforms available to speakers who would undermine the university's essential goals of discovering and disseminating knowledge. Why would a university or faculty member offer a platform to those who deny the scientific method, or attack the premises of analytical thinking, or of verifiable truths?
The controversial speakers in the news this past year were primarily invited by a student group (often with funding from an outside organization for a celebrity speaker) or used policies allowing people to rent or reserve university space for public events-in other words, the university as such did not invite them. If they rented space, they invited themselves. This is the approach white nationalist Richard Spencer (who is at the center of several of the controversies highlighted below) generally uses. 64 Speakers who use their moments on campus to spew epithets without much more may be upsetting, but do little or nothing to promote the dialogue modelled by Socrates, and thus do not promote the unique mission of higher education or elevate public discourse in a way that might be part of a university's mission. This view suggests that universities might well be justified in reconsidering or tweaking the "open to all comers" stance that allows presentations by outsiders with marginal connections to the campus or those who can afford to rent space, especially in light of the apparent risks and high costs imposed on the institution that flow from such events today.
However into several patterns. First, administrators may get cold feet in light of disruptions and violence elsewhere, and sometimes just in response to objections from other outsiders that the speaker is too controversial. Second, students and even faculty have called on colleges to "disinvite" controversial speakers and, as noted above, have sometimes made it impossible for scheduled events to take place. 65 But much contemporary attention is focused on the last constellation: real and seeming threats posed by outside agitators and protesters that raise the specter of violence. I distinguish agitators who come with the announced intention of provoking disturbance and even violence from protesters who come to assert their own views. Protesters-whether students or outsidersare exercising First Amendment rights. So are audience members who want to hear the message the speaker aims to deliver. 66 Let 69 The students withdrew the invitation a few days before the week was supposed to start, and complained to the U.S. Department of Justice that the university had been hostile and had placed bureaucratic obstacles in their way. 70 The students who had originally invited Yiannopoulos claimed they couldn't guarantee the speakers' safety. 71 The university had in fact rebuffed the mayor's plea that it cancel the event, and had planned to spend upwards of $1 million to ensure everyone's safety. 72 Milo came to Berkeley anyway, where he spoke for 15 minutes "as a private individual" at Berkeley's famed Sproul Plaza, a public forum that had been the site of the Free Speech Movement in the 1960s. , http://www.sfchronicle.com/education/article/Conservative-Berkeley-students-ask-USJustice-12254070.php (reporting that the students cancelled the event because they allegedly feared they would be the target of a retaliatory police investigation instigated by the university). 
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The university reportedly spent $800,000 to ensure safety and order during those 15 minutes of additional fame for Milo. 74 At Michigan a few weeks later, students again shouted down Charles Murray who persisted in speaking in the face of disruptive protests inside the lecture hall. 75 .Other schools have disinvited speakers including Spencer, citing concerns for public safety. Still other speakers back out in the face of virulent opposition-at my own university, a controversial Brazilian politician declined to appear last fall after 900 people from around the world signed a letter protesting what they termed his "racist, sexist, homophobic right-wing extremist" views. 76 Charlottesville seemed to be a game-changer. As the New York Times observed, "Charlottesville changed how universities looked at controversial speakers. It changed how they assessed the literal and figurative cost of free speech. It changed how they secured events with a higher potential for violence." 77 But Charlottesville muddies the waters. The Charlottesville march and counter-demonstration were not university events. They did not take place on the university campus. 78 Nor did the vehicular homicide. The white nationalist "Unite the Right" rally of August 11-12 2017 took place in the City of Charlottesville, under a permit granted by the city, initially as a matter of course and then under court order, 79 as did the counter-demonstration by permit holders located in another park. The university, the public parks, and downtown Charlottesville are all in close proximity. Context matters. Three protests organized by white nationalists took place in Charlottesville within the span of a few months in 2017, none of them scheduled to take place on the university campus. 80 The first and last of these events (the last being the infamous incidents that took place in August, 2017) were convened by white nationalist Richard Spencer and his allies. 81 Richard Spencer led the white nationalists when they returned to Charlottesville on August 11-12 for what they called the "Unite the Right" event (the "Charlottesville incidents"). 82 The white nationalists, some of whom were armed, marched with lighted torches 83 arrived. 90 For our purposes of thinking about speech and safety on college campuses, what matters is that Unite the Right arrived the night before their permitted activity was set to begin and entered the campus without permission or permits. On Friday evening August 11, Spencer and more than 300 torch-bearing supporters headed to the iconic Rotunda and the statue of Thomas Jefferson on the University campus, regarded by many at the University as "sacred ground." 91 As I observed them when speaking at the University of Virginia a few weeks later, these iconic symbols of U.Va. are easily accessible, just off a public street. There is a gate that could have been closed but wasn't. But the brief excursion to the university was a side event. A roughly 200-page analysis of the Charlottesville incidents devotes no more than five pages to the University, including discussion of the City's efforts to coordinate with university officials and campus police in the weeks leading up to the August events. 92 The day after the Unite the Right rally, a self-identified Nazi who had come to Charlottesville to participate in Unite the Right weaponized his car-killing one counter-protester and injuring more than 35 people. 93 This violence within the city is appropriately on everyone's mind when we think of the Charlottesville incidents, and university administrators elsewhere point to this violence as a reason to bar provocative speakers from campuses. But at best the death and injury in Charlottesville underscore the difficulty of drawing bright lines between town and gown when public safety is at issue. And safety is a more than legitimate concern: the three years ending in 2017 witnessed three of the five highest death counts in the United States at the hands of extremists since 1970; in 2017 white supremacists committed the largest number of extremist-related killings, according to the Anti-Defamation League. 94 90 Hunton & Williams, supra note __, at 51. , https://www.adl.org/education/resources/reports/murder-and-extremism-in-the-unitedstates-in-2017 (noting that deaths are the "tip of a pyramid" as many injuries also result, with long-term consequences for victims and others).
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The car attack that killed Heather Heyer and injured scores of others was hardly the only break down of public safety during those few days in Charlottesville. A lot went wrong, indeed the breakdown of order was "disastrous" according to outside consultants: the buffers between opposing groups of demonstrators proved permeable and law enforcement officers failed to intervene as melees broke out. 95 Charlottesville should not be taken as an example of a university event gone awry or used to justify restricting access to college campuses, even though it provides lessons on the dangers of inadequate planning and the need for measures to ensure physical safety when confronted with demonstrators who have announced their intent to provoke and disrupt.
Spencer also invited himself to speak at the University of Florida, under a policy in which the school makes lecture spaces available for rent. 96 In initially denying Spencer's request to rent space for an appearance on September 12, 2017, the university's president pointed to the "likelihood of violence and potential injury -not the words or ideas" Spencer espoused. 97 He cited explicit online threats after Charlottesville: "The Next Battlefield is in Florida." 98 At the same time the president underscored that he found Spencer's "racist rhetoric . . . repugnant and counter to everything the university and this nation stands for." 99 Fearing that it would lose a threatened lawsuit as the Charlottesville incidents receded in time, the university relented and agreed to rent space to Spencer. 100 "shock" at learning that the law requires the university to permit Spencer to voice his "racist views on our campus." 101 He urged members of the campus community to shun Spencer and his event, denying them the notoriety they seek, and to speak up against hate, while supporting each other and participating in scheduled alternative events that would promote "our shared humanity." 102 The stark message condemning Spencer's viewpoint did not violate the burden the Speech Clause places on the state to remain neutral among messages, because a college is an educational institution which by its very nature delivers the state's preferred messages to students and others; doing so is an essential part of its mission just as much as promoting an atmosphere that fosters intellectual diversity.
From that point on, Florida provides a roadmap of how to handle such potentially inflammatory situations and stands in stark contrast to the criticisms of how law enforcement agencies and university officials failed to craft a meaningful strategy for responding to the disorder that enveloped Charlottesville in August. 103 Florida allocated an estimated half a million dollars for security 104 even though there was no "specific heightened threat" by the time Spencer arrived on October 19. 105 It sent a team to consult with officials at Berkeley, to learn from how Berkeley handled and marginalized Yiannopoulos's September appearance at Sproul Plaza. 106 Anticipating rallies surrounding Spencer's appearance, the Governor of Florida declared a state of "potential emergency" the night before Spencer spoke, which
